7 5 - eee „ 
1 , EN Lords of Council and Seffior E mg * 


„ | THE | 
| 1 
PETITIO Ns 
| 16 3 5 * 22 
2M O F r 
ha | P 7 
Janet Brown, relic of the deceaſed Andrew Hunter #4, | 
reſidenter in Forfar, 2 15 wt 
| nun 7 9. 
j 1 7 49 | 
Humbly ſheweth, Aol + (boon 
TE the deceaſed Andrew Hunter was abroad the 2 5,” / 4 


greater part of his life, in the ſervice of the Eaſt- 75.7 
India Company, where the hardſhips and fatigues , * — 9 
> he met with greatly impaired his health; which o- 22 
bliged him to return to his native country in the year 176. 
bringing the ſhattered remains of a broken conſtitution, and * ** 
an annuity of L. 8 Sterling, which that company, in conſi - 0h 
deration of his ſeryices and misfortunes, had beſtowed upon © ' © 
_ x feel, nga (hs 
This ſmall penſion was the ſole fund he had to ſubſiſt on; - 7 7 
and as it was inſufficient to afford him the neceſſaries of life, „„ 
he lived for ſome time travelling about among his friends: {-- 4 7 /*” 
but he ſoon found, that as the nbvelty of his return wore off, G · {+ 5 
bis viſits become leſs agreeable. K bb 
The coolneſs of his friends, and of the purſuers in particu- 5 Caen tet 
lar, induced him to take a room in the town of Forfar ; where Ro LT 
be happened accidentally to lodge in the ſame hovſe with the e mote 
petitioner, who is conſiderably paſt the meridian of life, and .; .. « A 
ber funds equally narrow with Mr Hunters. ( 9.9 — 
4 Pn | A- ho, 
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A ſimilarity of circumſtances ſoon created a Tympathy be- 
twixt theſe two perſons; and Mr Hunter experienced more 
friendſhip from this ſtranger than he did from all his rela- 
tions. 

A ſiſter of his, Margaret Hunter. widow of one Campbell 
a ſtamp-maſter, who was older and poorer than her brother, 
came and took up her quarters with him. Theſe three lived 
very happily together till her death, in April 1763. A ſhort 
time previous to which, ſhe, nuncupativ?, appointed her bro- 
ther her ſole executor, and, in return for his friendſhip, left 
him all ſhe had, conſiſting chiefly in ſome trifling pieces of | 
houſchold- furniture, which, even according to the purſuers « 
own ſhowing, amounted only to L. 104: 19: 5 Scots. 

Out of this ſum, Andrew Hunter had the expences of * 
her deathbed- ſickneſs and funeral charges to defray ; he like- 
wiſe paid ſome debts that were due by Margaret; and upon 
the whole, was rather out of pocket by this ſucceſſion. 

This nuncupative teſtament 1s well known to the purſuers, 
and if denied, the petitioner undertakes to prove it. 

After the death of Margaret, ſome idle and cenſorious peo- 
ple began to talk diſa4vantageouſly of the petitioner, from 
the intimacy which ſubſiſted berwixt her and Mr Hunter; 
though the fituation of both parties ſhould certainly have ex- 
empted them from the ſmalleſt ſuſpicion, if any ſituation of 
life can be found below envy and detraction. 

However that may be, Vir Hunter, from a delicacy and 
regard to the petitioner's character, his beſt friend and bene- 
factor, agreed to undergo the ſolemnity of a marriage, 
though his health was at that time ſo infirm and uncertain, 
that, to all appearance, he had not many days to live; and 
conſcious, at the ſame time, that the care and attention which 
the petitioner had, from the beginning of their acquaint- 
ance, beſtowed upon him, merited a much greater re- 
turn than was in his power to make, he, as a dying per. 

Jan. 7. 1764, fon, of this date, which was previous to the — 
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banns, executed a general diſpoſition, (a copy whereof is here- 
to ſubjoined), of the little effects he had, in favour of your 
petitioner, whom he ſtyles his betrothed ſpouſe, under the re- 
ſervation of his own liferent, burdening her at the ſame time 
with the payment of his debts and funeral charges; after 
which is the following clauſe: And I hereby exclude and de- 
bar all my friends and relations from having any intereſt in the 
fubjetts above diſponed, or troubling or molefling the ſaid Janet 
Brown in the peaceable poſſeſſion thereof. 

Soon after executing this deed the marriage-ceremony was 
performed with great ſolemnity ; and your petitioner had the 
misfortune to loſe her huſband in the month of Auguſt fol- 
lowing ; upon whoſe death ſhe thought herſelf very ſafe to 
continue the poſſeſſion of any trifling pieces of houſehold-fur- 
niture left her by this deed: She accordingly did bona fide 
diſpoſe of the moſt of them, for payment of his funeral char- 
ges, and ſome ſmall debts he was owing ; but omitted taking 
proper vouchers, as ſhe did not apprehend any challenge. 

The purſuers, however, fiſters of Andrew Hunter, ſome 
time after obtained themſelves confirmed executors, by the 
commiſſary of St Andrew's, to him and their filter Margaret, 
whoſe effects, they ſay, he ought to have accounted to them 
for; and although the ſum confirmed is only L. 16, 16s. up- 
on this title they brought an action againſt your petitioner 
before the ſheriff of Forfar, concluding for L. 40 Sterling, 
as the alledged value of their brother and ſiſter's effects intro- 
mitted with by her. 

In her defence your petitioner produced the above-mention- 
ed diſpoſition ; which the ſheriff repelled, and pronounced the 
following interlocutor: Having conſidered the libel, with 
the diſpoſition produced for the defence, find, That beſide 
* the common and proper deſignation given Janet Brown, 
the diſponee, for the gratuitous cauſe therein mentioned, 
* that the additional appellation given her, viz. My betrothed 
* wife, points out clearly, that the reaſon for granting was 
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in conſideration of the intended marriage; which being dif: 
« ſolved within year and day, as appears by the certificates 
* produced, therefore ſuſtains the purſuers claim, as ſet forth 
nin the libel, and pleadings on their titles, as neareſt of kin 


to their deceaſed brother, the cedent, produced; and de- 


* cerns accordingly.” 

The petitioner preferred a reclaiming petition againſt this 
interlocutor, ſetting forth, That guoad Andrew Hunter's ef- 
fects, they had no claim, he having a daughter in London, 
who was certainly his neareſt of kin; and as to Margaret's 


effects, the nuncupative teſtament in favour of her brother 
excluded them. LZaftly, That the libel craved almoſt L. 40 Ster- 


- ting, but that their confirmation amounted only to L. 16, 


The ſheriff however found theſe defences Jus tertii to the de- 
fender, and adhered. 

The petitioner offered an advocation of theſe; which came 
in courſe before Lord Kennet Ordinary, who pronounced the 


Jin. 23. 1766. following interlocator : © Having conſidered the foregoing 


debate, remits the cauſe to the ſheriff, with this inſtruction, 
That he ſuſtain the purſuers titles, and appoint the defend- 
er to give in an account of charge and difcharge of her in- 
„ tromiffions with her huſband's effects; and afterwards 
© to proceed in the cauſe as to him ſhall ſeem juſt.” And his 
Lordſhip was pleaſed to refuſe a repreſentation, without an- 
{wers. 

That as this 1s a matter of very great importance to the pe- 
titioner, ſhe hopes ſhe will be forgiven for ſubmitting this 
interlocutor to your Lordſhips review; more eſpecially as ſhe 
is adviſed, that this rigorous law, annulling all deeds either 
legal or conventional, in favour of huſband and wife, has 
never been extended to deeds of a teſtamentary nature, ſuch 
as the preſent ; and ſhe will endeavour to ſhow that the prin- 
ciples of our law do not admit of it. 

This law was not introduced by ſtature, but fixed and eſta- 
bliſhed by cuſtom and practice. It is your Lordſhips _— 

ons, 
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ſions, therefore, that muſt aſcertain the extent and influence 
of it; and ſhe apprehends ſhe is in a capacity to ſhow your 
Lord ſhips, that in no caſe it has been extended, except to 
deeds where the marriage was the efficient cauſe, ſuch as 


marriage - contracts, and tacks fet to huſband and wife. 


It is ſuch as theſe only, ſhe humbly apprehends, that, in 
the eye of law, can be ſaid to be done intuitu matrimonn ; 
becauſe it is theſe only that would be null if the marriage did 
not follow. 


The petitioner 1s the more confident in making this obſer- 


vation, as it is done under the authority of Lord Stair, who Lib. r. u. 4. 


ſays, that © by our cuſtom, if marriage diſſolves within year 921. 


* and day after the ſolemnizing thereof, all things done in 
* contemplation of the marriage become void, and return to 
* the condition they were in before the ſame; (and in this 
our cuſtom agrees to the Civil law): And /o the tocher re- 
* turns back to the wife, or thoſe from whom it came ; and 

* hath no benefit of any intereſt, either in his moveables or heri- 
tage, by law or contract provided to her; nor hath he any in- 
* tereſt in hers.” Fd | 

From theſe words, the petitioner apprehends, it was clear- 
ly the opinion of this great lawyer, that it was only marriage- 
contracts, and the legal proviſions of terce and courteſy, which 
were annulled by this receſſory law, though, in the ſubſe- 
quent part of the paragraph, he quotes a deciſion, which he 
ſeems to think has carried it even beyond his principle, in 
the following words: Extended alſo to an infettment by a 
* hnſband to a wife, though it had no relation to the mar- 
* riage, but was only preſumed to be in hoc intuitu; 16th 
November 1633, Grant contra Grant. 

But this deciſion will appear to your Lordſhips too much a- 
bridged, upon looking into Durie, who has collected it more 
at large. By the caſe there ſtated, one Grant became bound 
by his contract of marriage, to take infeftment of certain 


lands which he held in waditt of the Laird of Grant, to him- 


B ſelf 


* 
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ſelf and wife in conjunct liſerent, -and the heirs in fee. Soon 
after the huſband obtained infeftment in theſe terms, bur 
without mentioning ſpecially, that it was in implement of the 
contract of marriage ; and dying within the year, the Lords 
reduced the infeftment, as granted in implement of the con- 
tract. 

The purſuers founded upon another deciſion, thus men- 
tioned by Stair : © Yea, a diſpoſition by a father to his ſon of 
his eſtate, in contemplation of his marriage, which was 
* diflolved within year and day by the wife's death, was | 
* found void, ſeeing the father perſiſted not therein, but in- 
* feft his ſecond ſon;” 16th July 1678, Lord Burleigh. But | 
it appears, that in this caſe, as collected by Lord Stair him- 
elf, the diſpoſition to the eſtate was made in the contract of 
marriage. 

The petitioner therefore ſubſumes, that from the words of 
this author, and his manner of ſtating theſe deciſions, it is e- 
vident, that his opinion would have been in her favour. And 
Mr Erſkine, who, though a late writer, has moſt juſtly ac- 
quired very great authority in our law, when treating of this 
ſubject, ſays, that all proviſions, either legal or conventional, 

return hc i 

From theſe authorities and deciſions, the petitioner appre- 
hends it muſt be the nature of the deed, and not the addi- 
tional appellation of my betrothed wife, the ratio decidendi in 
the ſheriff's interlocutor, which muſt derermine whether the 
deed falls under this law or not. If the latter were to be the 
rule, it would render dealings with perſons on the eve of their 
marriage very precarious. 

The petitioner apprehends, that this would have been a va: 
lid deed, even ſuppoſing Mr Hunter had died previous to the 
ſolemnizing the marriage, which at that time there was ſome 
reaſon. to be afraid of; and ſhe is adviled. that it would hare 


been equally effectual, if it had been executed two days * 
the 


CY 
the marriage; though, in that caſe, he muſt likewiſe have de- 
ſigned her his wife, 

21.1 in the narrative of this deed, Mr Hunter had ſet forth, That 
no contract of marriage had deen execute betwirt him and the 
petitioner, but that he was reſolved, nevertheleſs, to make a rea- 
ſonable proviſion for her living, as his widow, after his death, 
upon the ſuppoſition that he ſhould predeceaſe her, the pur- 
ſuers might have had ſome more reaſonable ground of action; 
though even in that caſe, with ſubmiſſion, the deed would 
have been ſuſtained upon the clauſe above mentioned, forbid- 
ding his relations to diſturb or moleſt the petitioner in the 


peaceable poſſeſſion of theſe effects after his death, which is as 


clear and explicit a declaration of the teſtator's intention, as 
if he had expreſsly diſpenſed with this rigorous law. The pe- 
titioner has argued thus, upon the ſuppoſition, that the deed 
had proceeded upon ſuch a narrative; bur it is ſimple and 
abſolute; for the love, favour, and affection, I have and bear 
to Janet Brown, daughter of James Brown late meſſenger in 
* Forfar, my betrothed ſpoule.” 

The petitioner is adviſed, this deed ſtands: exactly in the 
fame ſituation with a ſimple and abſolute diſpoſition granted 
by a father to his ſon, the inductive cauſe of which was evident 
from circumſtances, to enable him to make proper ſettlements 
in his marriage - contract; and ſuppoſing the marriage had 
diſſolved within year and day, the contract would have been 
null; but the diſpoſition would ſubfiſt to be a valid and ef- 
fectual deed, ro diveſt the father of his eſtate. 

Lord Stair, in the place above referred to, ſays, © That in 
this our cu om agrees with the Civil law ;” which is clearly 
in favour of your petitioner, from J. 9. Cod. de donat. ante nup- 
tras : Cum te ſpon'z filii tui quædam donäſſe confitearis, 

bertectam donationem reſcindi nec noſtro oportet reſcripto, 

quam tua voluntas, juriſque auctoritas, fecit ratam.“ And in 

[. 10; ſeq. there is ſtill a ſtronger cafe put, of a bridegroom 
who wanted to revoke ſome donations made to the bride, be- 
cauſe 
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cauſe the marriage did not follow: but the reſponſe of the 
Emperor was in theſe words: Non invicem datorum reſti- 
tutio competit.” The ſame author, 18. in fine, mentions 
two deciſions, determined upon the principle of this law. By 
the firſt of theſe, a woman contracted 1800 merks in name 
of tocher, and the huſband contracted 3000 merks; both 
which ſums were to be applied in conjunct fee and liferent 
to the huſband and wife, and the children of the marriage; 
which failing, the 3000 merks to return to any perſon na- 
med by the huſband; and L. 100 Sterling to return to any 
perſon named by the wife; who, after ſigning the contract, 
but before the ceremony was performed, nominated her hu(- 
band for this ſum; and afterwards again ſhe executed a ſe- 
cond deed, revoking the former, and nominating a ſon of a 
former marriage. f | | 
Upon a competition betwixt theſe two deeds, the Lords 
ſuſtained the firſt nomination in favour of the huſband; and 
found it not revocable, as done between man and wife, be- 
ing before the marriage. | Fry | 
The other is thus abridged. © Where the donation did 
bear date before the marriage, the huſband's heir proving 
the right antedated, and that it was truly after the mar- 
„ riage; the donation was therefore found revocable,” 24th 
July 1677. 1528 | 
I ̃hbeſe deciſions clearly eſtabliſh a diſtinction betwixt deeds 
execute ter ſponſum gx , and deeds betwixt huſband 
and wif he latter are Tevocable; but the Ia moſt Jullly 
conſiders the former in the ſame light with deeds between 
third parties, for this good reaſon, That the Handitig. or reve- 
- rentia maritalis, is not preſumed to have the ſame effects be- 
twixt them, as between huſband and wife: If therefore your 
Lordſhips conſider this deed as a tranſaction inter ſponſim C- 


: ſponſam, it muſt be equally valid and effectual. 
But, 2do, If your Lordſhips, after maturely W 
a * 5 
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this deed, can ſuppoſe, but for argument's fake only, that it 
15 a contraQt of marriage, or has the ſmalleſt degree of re- 


ſemblance to it, and might therefore fall under this ſevere 
law; yet the petitioner, with ſubmiſſion, apprehends, that the 


fame fiftro juris which conſtrued this deed to be of the nature 


of a contract of marriage, would, with much greater propriety, 


diſcover, that the clauſe above mentioned, whereby Mr Hunter 


expreſsly forbids theſe purſuers from diſturbing or moleſting the 
petitioner in the poſſeſſion of theſe effects, was totidem verbis diſ- 
penſing with this rigorous law, which no doubt muſt take place, 
except where it is paſſed from by the parties. But if the petition- 
er is not miſtaken, there is no particular ſolemnity or mode 
of expreſſion, by law eſtabliſhed, which parties muſt uſe in 
order to renounce it; and in ſuch caſes, your petitioner is ad- 
viſed, modo conſtat de voluntate, nothing further is required by 
your Lordſhips to affirm, and carry into execution, the inten- 
tion of parties. And it is ſubmitted to your Lordſhips, if the 
diſponer could more explicitly and diſtinctly expreſs his ſenti- 
ments than in thefe words: And I hereby exclude and debar all 
my friends and relations, from having any intereft in the ſubjecti 
above diſponed, or troubling or moleſting the ſaid Janet Brown in 
the peaceable poſſeſſion thereof. Further, as the property of theſe 
effects was fully conveyed to the petitioner by the diſpoſiti ve 
part of this deed, the cannot conceive in what other light this 
clauſe can be underſtood than in diſpenſing with this law, 
which ſhe humbly apprehends, he has molt effectually done, 
by excluding the intereſt of his friends and relations, the only 
perſons who were intitled to take the benefit of it. 

It therefore your Lordſlups, fidtone juris, can ſuppoſe this 
deed to be of the nature of a contract of marriage, ordone in- 
tutu matrimonu ; in the eye of law the ſame fiction will, by a 
liberal inter pretation, find this clauſe has moſt eſſentially diſ- 
penſed with this receſſory law. Should your Lordſhips be of 
a different opinion, ſhe hopes your interlocutor will point out 
the perſons intitled to receive theſe goods and effects. As Mr 
Hunter has expreſsly excluded and debarred the purſuers, and 
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all his friends and relations, from having any intereſt in them; 
conſequently, if the petitioner's right is reduced, fiant caduca, 
and ſo belong to the fiſk, who is no party here. 

The petitioner has thus endeavoured to ſhow your Lordſhips, 
that the ratio decidendi of the ſheriff's interlocutor is inconſiſt- 
ent with the principles of our law ; becauſe, in her humble 
apprehenſion, no deed can legally be ſaid to be execute in- 
tuitu matrimonii, except where the marriage becomes one of 
the onerous cauſes of the deed, and which therefore ſtands or 
falls with it. 

But, /aftly, the petitioner is adviſed, that this deed, from 
the whole tenor of it, will appear to your Lordſhips of a teſta- 
mentary nature. The particular clauſes the will not again 
repeat; but, in general, it reſerves the diſponer's liferent, the 
effect of it is ſuſpended till his death, and it is burdened with 
his juſt and lawful debts, and funeral charges. Theſe clau- 
ſes clearly point out the teſtamentary nature of it; and your 
petitioner has hitherto heard of no law which takes away 
from a bridegroom the /bera teſtandi facultas upon his bride, 
his miſtreſs, or whom he pleaſes. There is one caſe col- 
lected in the dictionary, where this was diſputed; but your 
Lordſhips moſt juſtly aſſoilzied from the action. The peti- 
tioner begs leave to ſtate it as inſert in the dictionary. One 
* having granted 20 his ſiſter a bond of proviſion, bearing 
* love and favour, and in fatisfaftion of her bairns part of 
« gear, payable the firſt term after her marriage; and ſhe 
* leaving the ſame by teſtament to her huſband, and dying 
« within the year; the Lords found the brother had no repe- 
« tition, ſeeing the ſum belonged to the wife, which the 
“ might diſpoſe of at pleaſure, with her huſband's conſent.” 

The petitioner hopes ſhe will be forgiven for ſaying ſo much 
upon this point, as the cauſe, though trifling in itſelf, is of 
the utmoſt importance to her. Her total ruin and deſtruc- 
tion is here aimed at; and if ſhe has the misfortune to have 
the law againſt her, ſhe will, in all probability, die in gaol ; 

| . for 
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for if the purſuers ſhould prevail, ſhe cannot produce what 
they will ſuſtain a legal voucher for the fifth part of the 
trifling effects ſhe has intromitted with; for as her intromiſ- 
fion was made bona fide, ſo the paid, without receipt, ſeveral 
ſmall debts, which it was conſiſtent with her knowledge were 
moſt juſtly owing by her deceaſed huſband, though not con- 
ſtituted by writ: and but tor this reaſon, ſhe would have 
long fince repudiated this ſucceſſion, as the expence before the 
inferior court alone has almoſt entirely exhauſted her whole 
funds; which, the begs leave to obſerve, did not coſt the pur- 
ſuers a farthing ; for the huſband of one of them is an acting 
procurator betore the ſheriff of Forfar; and ſhe has reaſon to 
believe, that this circumſtance joined to the reſentment 
which they have moſt cauſelefsly entertained againſt her, for 
this reaſon ſingly, that ſhe ſhowed more care and attention to 
their brother, her huſband, than they did: and ſhe appre- 
hends, that this proceſs will appear to your Lordſhips, upon 
the part of the purſuers, as a moſt wanton and malicious at- 
tempt to haraſs and oppreſs her, when it 1s informed, they 
have themſelves acknowledged, that the deceaſed Mr Hunter 
has left a daughter, who is now in England, ro whom they 
muſt be accountable for his effects; and the nuncupative 
teſtament, which they cannot deny, will moſt certainly ex- 
clude them from any ſhare of Margaret's ſucceſſion. 

From the whole circumſtances ot this caſe, the petitioner 
ſubmirs to your Lordſhips, that in whatever light this deed is 
conſidered, the intention of Andrew Hunter is clear and evi- 
dent: he expreſsly diſpones his whole ſubjects to the peti- 
tioner ; he expreſsly excludes and debars all his friends and 
relations from having any intereſt, or diſturbing her in the 
poſſeſſion of them. 

May it therefore pleaſe your Lordſhips, to alter the Lord Ordi- 
nary's mterlocutor above recited, to advocate the cauſe, and 
aſſolzze. 

„According to juſtice, Oc. 
GEO. BUCHAN-HEPBURN. 
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The diſoſitian referred to in the foregoing petition. 


I; Now all men by theſe preſents, me Andrew Hunter, late 
in the ſervice of the Eaſt India Company, now reſiding 

in the town of Forfar, for pure love, favour, and eſteem, 7 
have for ſanet Brown, lawtul daughter of the deceaſed James 
Brown, ſometime meſſenger in Forfar, my betrothed wife, 
and for her better living in the world atter my deceaſe; 

therefore, wit ye me to have ſold, alienared, and dilponed, 
likeas I by thele preſents tell, alienate, and diſpone from me, 
my heirs, executors, and aſſignees, to and in favour of the 
ſaid Janet Brown, her heirs, executors, or aſſignees whatſoe- 
ver, all and whole my inſight houſehold furniture, ſuch as 
beds, tables, chairs, trunks, cheſts, feather-beds, blankets, 
ſheets, and all turniture of whatſoever name, quality, or de- 
nomination ; and generally, but prejudice to the ſpeciality a- 
foreſaid, all gold and ſilver, coined and uncoined, debts and 

ſums of money that ſhall happen to pertain and belong, or be 
addebted and reſting to me at the time of my death, together 
with all right, title, intereſt, claim of right, property or poſ- 
ſeſſion, I have, or can any way claim or pretend thereto any 
manner of way ; reſerving my eren een; of the ſame du- 
ring all the days of my lifetime; wi power to the ſaid 
Janet Brown, immediately after my deceaſe, to meddle and 
intromit with the foreſaid houſehold- furniture brev: manu, 
ſell, uſe, and diſpoſe upon the ſame at her pleaſure, and to 
uplift, call for, and purſue for the foreſaid debts. and ſums of 
money that's due me at my death, and to obtain decrects 
therefor, without the neceſſity of confirmation, or any other 
title whatſoever; acquittances and diſcharges to grant there 
for, which ſhall be ſufficient to the receivers; aud generally 
every other thing to do which 1 could have done myſelf be- 
fore granting hereof: The ſaid Janet Brown being hereby 
bound, by acceptation hereof, to pay my juſt and lawful 
debts, and funeral charges: And I hereby exclude and deigr 
all my; friends and relations from having any intereft in the jub- 
jet above diſponed, or troubling or mole}ting the ſaid Janet Brown 
in the peaceable poſſeſſion thereof. Which diſpoſition I hereby 
warrant to be good, and ſufficient ro her, from my own pro- 
per fact and deed, done or to be do oe in prejudice hereof. 
And I conſent to the regiſtration, ec. 


